


has decided to bring, subject only to

severely limited judicial review.

As mentioned above, power 1 is
unique to the commission, both com-
pared to other Rhode Island agencies and
to other ethics commissions nationally.?
If Rhode Island voters are dissatisfied
with overreaching by any other adminis-
trative agency (or if the voters in any
other state are dissatisfied with their

ethics commissions), they can petition
their legislators to scale back its jurisdic-
tion or, alternatively, elect legislators who
will. The Rhode Island Ethics Commis-
sion is immune from such a check.

Also, the Ethics Commission is
among a select group of government
agencies which have the right to retain
their own, independent counsel. See R.1.
Gen. Laws § 36-14-9(a)(2). Thus, while
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other state government agencies obtain
representation from the Attorney General
and thus are subject to policy input from
that office in litigated matters, the same is
not true for the Ethics Commission.

This combination of powers is con-
centrated further because of the commis-
sion’s limited size. This causes individuals
to perform several tasks normally per-
formed by more than one person in other
agencies. For example, while other agen-
cies (such as the Department of Environ-
mental Management) have independent
hearing officers, ethics commissioners are
responsible for all determinations of
probable cause and final adjudications.

The Ethics Commission’s powers are
further concentrated by the commission-
ers’ part-time status, which encourages
their dependence upon the full-time ex-
ecutive director. All of the following
powers are in this one person’s hands:

1. Overseeing the commission’s daily
affairs, which presumably includes
assisting commission members with
regard to day-to-day administrative
matters;

2. Drafting proposed revisions to the
Code of Ethics for the Commission’s
consideration and approval;

3. Overseeing all investigations and
prosecutions;

4. Presenting probable cause recom-
mendations to the same commission
members he assists with administra-
tive matters;

5. Presenting prosecutions to the com-
mission.

For the first several years of the com-
mission’s existence, the problem was only
theoretical. Mandated by constitutional
amendment to adopt implementing leg-
islation,’ the General Assembly also en-
acted a substantive code of ethics for the
commission to enforce, as if the commis-
sion were just another administrative
agency!" At first, the commission agreed
to enforce the code enacted by the Gen-
eral Assembly. During the late 1980s, the
General Assembly amended the code of
ethics through legislation and the com-
mission interpreted the code through
regulation without conflict.

Since that time, separation of powers
issues have arisen in several cases. In each
case, the Rhode Island Supreme Court
has made clear that the composition and
operation of the Ethics Commission does
not offend constitutional separation of
powers principles.




In 1991, the commission announced
hearings on proposed amendments to
the code of ethics pursuant to the Ad-
ministrative Procedures Act” Among the
proposed amendments were Regulations
Nos. 36-14-5006 and 36-14-5007, which
sought to impose a one-year waiting pe-
riod upon the appointment of certain
public officials to new government posi-
tions. These provisions introduced sub-
stantial additional regulation of public
officials’ actions beyond those contained
in the code of ethics previously enacted
by the General Assembly. After the com-
mission enacted these regulations, the
governor challenged them in court.

When asked to render an advisory
opinion, the Rhode Island Supreme
Court upheld the constitutionality of the
commission’s action.” After concluding
that the constitutional amendment was
intended to confer upon the commission
the authority to enact its own code the
court considered whether the commis-
sion’s authority was consistent with consti-
tutional notions of separation of powers.

The court upheld the commission’s
constitutionality against two challenges.
First, the court held that the commis-
sion’s power to enact its own code of
ethics did not infringe upon the General
Assembly’s legislative power, as protected
by the Guaranty Clause of the United
States Constitution.” In particular, the
court noted that the commission was
subject to several of the “usual checks
and balances associated with our tripar-
tite form of government,’* including the
procedural constraints of the Adminis-
trative Procedures Act,” the General
Assembly’s power to regulate the compo-
sition of the commission, and the Gener-
al Assembly’s power to define the penal-
ties that attach to a violation of the code
of ethics.®

Also, the Supreme Court upheld the
commission’s action against a challenge
that the commission unconstitutionally
combined the power to legislate, enforce
and adjudicate the law with regard to
ethics.” In reaching this ruling, the court
observed that other administrative agen-
cies had similar powers, and that these
powers had been upheld upon judicial
review.”

In a 1993 advisory opinion® the
court considered (among other issues) a
challenge by the commission to substan-
tive ethics legislation enacted by the Gen-
eral Assembly. Following the commis-

sion’s enactment of the “revolving door”
regulations that were upheld in the 1992
Supreme Court advisory opinion?* the
General Assembly enacted its own “re-
volving door” legislation These provi-
sions both extended the scope of the
commission’s “revolving door” ban for
elected and appointed officials,* and
exempted certain officials (namely legis-
lators and senior policymaking positions)
from the ban altogether. Citing these in-
consistencies, the commission argued that
the statutes unconstitutionally impinged
upon the commission’s prerogative to

draft a substantive code of ethics. The

Supreme Court did not formally decide

the conflict, but stated the following:
We have determined that the com-
mission has the concurrent power to
enact ethics laws. .. .The regulations
complement the statute which
broadens their application to a larger
group of individuals. An individual
could be found to have violated the
regulations while being in compli-
ance with the statute. The statute
and the regulations are not inconsis-
tent but are compatible. The General
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Assembly has properly enacted the

statute under its concurrent jurisdic-

tion in the ethics arena?
In other words, the court held that the
General Assembly has the power to regu-
late conduct beyond that specified by the
commission’s regulations; however, the
court did not decide whether the General
Assembly could exempt from regulation
an area addressed by the commission,

In DiPrete v. Morsilli2 the court
considered a different “separation of
powers” challenge to the commission’s
action. In that case, former Governor
DiPrete challenged the commission’s
adjudication because “commission mem-
bers ceased to function as impartial triers
of fact”” Though the court chided the
commission for undescribed “gratuitous
comments,” it did not believe “that the
behavior of the commission members
rose to a level that jeopardized DiPrete’s
due-process rights.” The court also reaf-
firmed prior holdings that the constitu-
tion permits “the resolution of investigat-
ing, inquisitorial, and adjudicative roles
in a single administrative body*

To conclude, the Rhode Island
Supreme Court has consistently affirmed,
against facial separation of powers chal-
lenges, the Ethics Commission’s power to
enact a substantive code of ethics, and to ‘
enforce that code through the investiga-
tion, prosecution and adjudication of
instances of alleged misconduct.

HI. SPECIFIC LIMITATIONS UPON THE
COMMISSION’S POWERS

As indicated above, the Rhode Island
Supreme Court has upheld the commis-
sion’s powers against a facial challenge on
the basis of separation of powers. How-
ever, the court has reserved the preroga-
tive to review commission actions in
those areas in which other branches of
state government have supremacy over
the commission.

There have been numerous court
cases in which the respondents have chal-
lenged procedures employed by the
commission. These cases have a common
theme. In each, the respondent seeks
enforcement of a procedural right as de-
fined by a legislative statute, which right
the commission denies, either through its
interpretation of a statute or through its
own regulation. As will be demonstrated,
the common theme to all of these cases is
a tension between the legislature, the
courts and the Ethics Commission as to

Continued on page 49
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which body has the authority to define
the procedures used by the commission.

Although the voters, through the
enactment of the constitutional amend-
ment, empowered the Ethics Commis-
sion to “adopt a code of ethics,” there has
been debate ever since as to the extent of
that grant of power. In Advisory II,
supra, the Supreme Court stated that the
Ethics Commission had the authority to
adopt a “substantive code of ethics.” in
which standards of conduct are defined.
However, in that same opinion, the
Supreme Court also stated that the com-
mission was subject to the legislatively
enacted Administrative Procedures Act,
and that it was the prerogative of the leg-
islature, not the commission, to define
the penalties that would attach to viola-
tions of the code. Also, the court held
that the legislature had the power to de-
fine the composition of the commission.

In the court cases that have followed,
respondents have challenged procedures
employed by the commission that con-
flicted with two of the three checks upon
commission power just described, name-
ly the legislature’s authority to define
procedural rules for commission pro-
ceedings, and the legislature’s power to
define the composition of the commis-
sion. We consider each area in turn.

A. PROCEDURAL RIGHTS OF
RESPONDENTS

In two different cases, courts have
held that the legislature, and not the
Ethics Commission, has the final say as
to the procedural rights of respondents
to ethics complaints.

In Doe v. R.I. Ethics Commission
(Doe I),” the Ethics Commission attem-
pted to “interpret” into a nullity certain
due process protections afforded respon-
dents to ethics complaints. Under the
procedures in force at the time, respon-
dents were entitled to an evidentiary
hearing on the issue of probable cause
If the commission found probable cause,
the respondent was entitled to discovery
prior to a hearing on the merits under
commission rules that would “provide for
the prompt and early exchange of relevant
information and otherwise protect each
party from unfair surprise during the
course of the proceedings”* The commis-
sion implemented this provision through
Regulation 36-14-3009(2), which permit-
ted respondents to “review and copy all
evidence relative to the case contained in
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the commission file upon payment of
copying costs set by the commission . . ”

In Doe 1, the commission attempted
to deny the respondent access to a tape-
recorded witness statement, claiming
that, under their “interpretation” of the
regulation, only written statements, and
not tape-recorded statements were “evi-
dence” The Supreme Court rejected
this distinction, based upon the com-
monly accepted definition of “evidence”
as applied elsewhere in statutory and
common law.*

A similar issue of “interpretation”
arose in a recent Superior Court ruling,
Under amended procedures enacted by
legislation, respondents to ethics com-
plaints were given the statutory right to

examine and make copies of all evi-

dence in the possession of the Com-

mission relating to the complaint
prior to a hearing held by the commis-
sion on the issue of probable cause If
probable cause is found, then a full adju-
dicative hearing on the merits follows.

As its “interpretation” of this statu-
tory provision, the commission enacted
Regulation 1008(a), which provides as
follows:

No discovery between the Executive

Director or designees and the Re-

spondent shall be permitted prior to
the issuance of the Commission’s
Finding of Probable Cause, provid-
ed, however, that this limitation on
discovery shall in no way limit the
authority of the Commission or staff
to conduct its investigation or to
subpoena required documents or
witnesses as reasonably necessary. . . .
When several respondents sought to
examine and copy the commission’s evi-
dence prior to the probable cause hearing,
the commission refused, citing Regulation
1008(a). When the case went to court,
the commission argued that Regulation
1008(a) was a valid “Interpretation” of the
statute. The commission argued that it
satisfied § 36-14-12(c)(4) by providing re-
spondents with a copy of the prosecutor’s
“investigative report,” in which he charac-
terizes all of the evidence he believes
supports a finding of probable cause.
How-ever, as respondents argued, the re-
port contained only a characterization of
evidence favorable to the prosecutor, and
did not contain any mention whatever of
unfavorable documents or information in
the prosecutor’s possession. As it did in
Doe, the commission argued to the
court that, in its power to “interpret” the
statute, it had determined that those un-

favorable documents were not “evidence,”
and thus the commission had no statu-
tory obligation to disclose them to the
respondents.
The Superior Court (Israel, J.) held
as follows:
At the invitation of the parties, this
Court has examined the investigative
reports and recommendations in
the cases of certain of these plain-
tiffs. After careful review of these
investigative reports, the Court can
observe that the respondents can
have no way of knowing whether the
respective prosecutor’s summaries
of depositions, in whole or in part,
statements and interviews, are com-
plete, accurate and justify the con-
clusions drawn by the prosecutor
from those depositions, statements
or interviews,
In the same opinion, Justice Israel
also stated:
The statutory procedure, which does
require certain specific activity by
the Commission before a respondent
may be brought to trial, demon-
strates that an accused person does
have a constitutionally-protected
right, under the Constitution of the
United States and the Constitution
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of this state, against false or frivolous
accusation whether by a complainant
or the Commission’s prosecutor.

* o %

The issue in-this case is whether or
not, once such an entitlement to
protection has been established by
state law with regard to a person’s
reputation, may a state agency con-
stitutionally deprive any person of
that entitlement by construing it
away. The Court concludes that it
may not, notwithstanding the defer-
ence that the Court is required to
accord construction of statutes by
agencies charged with the enforce-
ment of these statutes*

Like any other non-prevailing liti-
gant, the commission had the legal right
to appeal. However, despite stating in its
court papers that a holding against it
would “grind things to a complete stop,”
the commission’s counsel said after Jus-
tice Israel’s ruling that “[w]e have to
learn to live with the judge’s order, but
in a way that doesn’t grind things to a
halt.”*” The executive director also indi-
cated that the commission would not ap-
peal Justice Israel’s ruling “because doing
so would put enforcement actions on
hold for months*
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Given the potential operation of
collateral estoppel as a result of Justice
Israel’s unappealed ruling,” the commis-
sion’s decision not to appeal would ap-
pear to be a sign that due process rights
would receive greater protection in the
future. However, in the same newspaper
interview, the commission’s counsel re-
vealed that, instead of appealing Justice
Israel’s ruling, the commission was con-
sidering other avenues of relief, including
“whether it has the authority to rewrite
the law regarding evidence* As noted
below, the commission’s proposed new
code attempts this avenue of relief.

B. THE COMPOSITION OF THE
COMMISSION

The actions of a past executive direc-
tor of the commission came under re-
view in DeAngelis v. R.I. Ethics Com-
mission, 636 A.2d 967 (R.1. 1995).
DeAngelis was named in an ethics com-
plaint in 1991. The law in effect at the
time required, in order for a penalty to
be imposed, that a minimum of five
commissioners who attended all hearings
in their entirety vote in favor of the
penalty. Effective July 21, 1992, the legis-
lature relaxed the voting requirement to a
majority of commission members. How-
ever, the legislature limited these provi-

sions to prospective application.” The
Supreme Court described what happened
next as follows:
In light of the governor’s failure to
appoint additional members to the
former commission, the executive
director of the commission decided
upon an innovative scheme to avoid
the clear provisions of the statute.
He wrote to each of the complainants
and suggested that they withdraw
their previously filed complaints and
immediately refile them as new com-
plaints with the new commission
The Supreme Court did not approve
of this scheme, holding:
The attempt by the executive direc-
tor of the commission to evade the
mandatory terms of the statute by
the transparent device of persuading
the complainants to withdraw and
refile their complaints was an ill-
disguised effort to set the statute at
naught and disregard its terms. It
can scarcely be argued that the com-
mission is empowered to revise or
ignore the statute to accommodate
a prosecution which does not come
- within the reach of its terms.*
Thus, the Supreme Court held that
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the Ethics Commission did not have the
legal authority to intrude upon the leg-
islative prerogative of defining the com-
position of the commission for prosecu-
tions undertaken at any given time. As
was true in John Doe II, courts have
blocked the Ethics Commission’s efforts
to override the authority of the legisla-
ture in areas other than the content of a
substantive code of ethics.

IV. FUTURE ISSUES .

With the promulgation of a new,
proposed code of ethics, and with certain
litigation now pending in the Superior
Court, several issues regarding the extent
of the commission’s powers remain to be
resolved. We now consider three such is-
sues, namely procedural rights in conflict
with established legislation, definition of
penalties and interaction with the Attor-
ney General.

A. PROCEDURAL RIGHTS

Despite the decision not to appeal
the adverse ruling in John Doe II, the
commission does not appear ready to defer
to the legislature with respect to the due
process rights of those named in ethics
complaints. Proposed Code § 12(c)(4)
revisits the issue of a respondent’s right to
review materials prior to a probable cause
determination. The new language reads as
follows:

Prior to the Commission’s review

and consideration of the issue of

probable cause, the respondent shall
be entitled to examine and make
copies of all reports, documents,
exhibits or other information sub-
mitted to or consideration [sic] by
the Commission members as part of
their review and determination of
probable cause, including the inves-
tigative report of the executive direc-
tor or designee.

As previously indicated, the only
“evidence” that the prosecutor submits to
the commission on the issue of probable
cause is the investigative report. Thus,
Proposed Code §12(c)(4) purports to
overrule the statute* in favor of the “in-
terpretation” that was rejected by Justice
Israel’s unappealed ruling.

If the commission adopts this provi-
sion, it is likely that the Supreme Court
will have to review this issue in the future,
probably in the context of a civil rights
action brought under 42 U.S.C. § 1983 by
a respondent to an ethics complaint. If
the Supreme Court rules that the Ethics




Commission cannot deprive individuals
of their due process rights, then the
General Assembly (whose legislation the
commission seeks to nullify through
“Interpretation”) may well have to appro-
priate tax dollars to pay for the prevailing
party’s legal fees®
B. DEFINITION OF PENALTIES
As mentioned above, the Supreme
Court held that the legislature retained
the prerogative to define the penalties
that attach to violations of the code of
ethics. Notwithstanding that ruling, the
Ethics Commission has challenged leg-
islative supremacy in this area in two
different provisions of the new proposed
code of ethics.

The first provision relates to the
commission’s power to impose penalties
upon classes of persons not covered by
prior legislation. In proposed section 5.17,
the commission seeks to impose a penal-
ty of up to $25,000 upon those who file
frivolous ethics complaints. While the
policy behind such a provision can be
justified, the simple fact is that the legis-
lature did not provide for such a penalty;
therefore, the commission may not have
the authority to create one. In fact, the
commission’s executive director has ad-
mitted as much, and has indicated that
this provision will likely be withdrawn 2

Also, the commission proposes to
confer upon itself the ability to write pub-
lic letters of reprimand to respondents ~
even though no finding of probable cause
has been made. Proposed Code, § 12(d).
Such a public action could cause signifi-
cant harm to a public official’s good
name, and it would take place before
the official would have an opportunity
to defend himself or herself against the
charges. Action of this kind by the com-
nission could therefore violate the
‘espondent’s constitutional right against
alse or frivolous accusation, as described
'y Justice Israel in an unappealed ruling.

C. INTERACTION WITH THE
\TTORNEY GENERAL
As mentioned above, the Ethics
‘ommission is one of the rare state
gencies that has legislative authority to
:tain its own counsel, Nevertheless, the
ttorney General recently took the posi-
on that parties suing the Ethics Com-
lission were required, under R.I. Super.
tR.Civ.P. 4(d)(4), to serve process upon
ie Attorney General as an interested
irty. In this way, the Attorney General
rught to maintain its prerogative to take
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a position in matters affecting this partic-
ular state agency.

This issue arose in a recent Superior
Court decision involving the same John
Doe II plaintiffs described above. In that
case, the plaintiffs had not perfected ser-
vice upon the Attorney General until
after the ruling by Judge Israel denying
the commission’s motion to reconsider.
As a result, the Attorney General moved
to dismiss, claiming that plaintiffs’ failure
to effect timely service was a jurisdiction-
al defect.””

In denying the motion, the Superior
Court (Williams, J.) held that actions
against the Ethics Commission did not

require service upon the Attorney Gener-
al as the legislature had empowered the
Ethics Commission to retain the services
of independent counsel under R.I. Gen.
Laws § 36-14-9(a)(2). While an appeal of
this decision is still possible, the trial
court’s ruling is not only supported by
the statute, but is also consistent with the
policy of independence embodied by the
constitutional amendment. The result of
the ruling is that one more structural
check upon other government agencies,
namely the involvement of the Attorney
General in litigation, does not apply to
the Rhode Island Ethics Commission.

A second issue in which the interac-
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tion between the commission and the At-
torney General’s office has arisen is in the

area of double jeopardy. In a pending

prosecution of former Governor DiPrete,
the defendant sought dismissal of the
criminal bribery charges because he al-
ready has been tried and penalized before
the commission on ethics charges involv-
ing similar (but possibly not identical)
conduct. The Superior Court denied the
motion to dismiss, largely based upon
the fact that the specific actions alleged
in the criminal indictment are different
from those upon which the ethics prose-
cution were based.®

From this writer’s perspective, it is
likely that the Supreme Court will affirm
on this ground; however, the question re-
mains whether a subsequent criminal
prosecution for the exact same conduct
previously punished through an Ethics
Commission investigation is barred
under the constitutional protection
against double jeopardy. The seminal
United States Supreme Court case on
double jeopardy in a criminal/civil dual
prosecution is United States v. Halper.”
By its own language Halper limits double
jeopardy to “the rare case . .. where a
fixed-penalty provision subjects a prolific
but small-gauge offender to a sanction
overwhelmingly disproportionate to the
damages he has caused”™ Therefore, one
would expect that Ethics Commission
penalties that were proportionate to the
harm caused would not create double
jeopardy problems for the Attorney Gen-
eral. However, the issue has not been
decided, and there is a factual possibility,
under this reading of Halper, that a con-
flict could arise™ At any rate, the DiPrete
case suggests the need for the Ethics
Commission to coordinate its work with
the Attorney General, rather than just
operate independently of this coordinate
law enforcement agency.™

V. CONCLUSION

There is much uncertainty regarding
how, in the long run, the Ethics Com-
mission will co-exist among the three
branches of state government. At this
time, however, one thing is clear: when
Rhode Island created an “independent”
Ethics Commission through constitu-
tional amendment, the resulting agency’s
clashes with the other branches of state
government have led to significant
dislocation of traditional separation of
powers principles.
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