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Rhode Island's Federal District Court has arich history,
with decisions on such important issues as prison
reform(fnl) and the congtitutional separation of church
and date.(fn2) It aso is a model of efficient
administration, providing litigants with atrial as soon as
they are ready, if not sooner. This combination of
circumstances has alowed the court to avoid some
difficulties that have plagued other districts, such as slow
dockets, or the inability to manage the discovery process
adequately.

In recent years, the difficulties elsewhere in the national
system have led to certain national "solutions' to
problemsthat do not affect Rhode Island's federal court.
For instance, the Federa Rules of Civil Procedure
governing discovery were amended in 1993 toinclude a
requirement that parties disclose information at the outset
of litigation before the discovery process begins.(fn3) In
other federal districts, these amendments have generated
litigation and controversy.(fn4) Fortunately for Rhode
Island, these amendments contained an "opt-out”
provision which Rhode Idand's federal district court
exercised, thereby preserving the "old" discovery
regime.(fn5)

Problems in courts elsewhere aso led, in 1993, to
amendments to Federal Rule 11, which governs the
imposition of sanctions. As shown in further detail below,
the national problems that motivated this amendment
generaly do not apply to the Rhode Island experience
with regard to frivolous lawsuits.(fn6) Also, the
amendment carries with it certain features that will make
it harder forcourts to deter the filing of frivolous lawsits.
Unfortunately for Rhode Island, courts do not have the
opportunity to "opt out" of amended Rule 11. Instead,
Rhode Idand's federa district court must adopt new
techniques to retain effective control over frivolous
litigation.

This article will describe the national debate on sanctions

for frivolous lawsuits, and the reasons behind the recent
reforms. It then will review the Rhode Island federa
court's experience with sanctions for frivolous lawsuits,
and discuss why the problems confronted nationally do
not apply in Rhode Island. The consequences of amended
Rule 11, and what thefederal court can do to adapt to
these consequences(fn7) will also be discussed.

The Need To Deter Frivolous Federal Lawsuits

The primary protection against frivolous litigation is the
self-regulation of attorneys, based upon personal and
professional standards of conduct.(fn8)

Fortunately, theoverwhelming majority of attorneys,
here and elsewhere, take their ethical duties seriously,
minimizing the extent of frivolous litigation. However,
there are undoubtedly a few who do not exercise
adequate self-restraint.  Courts must deter this group
through the imposition of sanctions. Deterrence is
especialy necessary infedera court, due to the federa
bias against disposition of lawsuits prior to atrial on the
merits, and the relatively large costsassociated with
federal lawsuits.

Over the past half-century, there has been a clear bias in
the federal courts against the disposition of matters prior
to atrial onthe merits. This bias dates back to the 1938
institution of the Federal Rules of Civil Procedure, which
replaced rigorous “fact pleading” rules with the
requirement that a plaintiff need only present a "short and
plain statement of the clam" in order to get into
court.(fn9) Under the post-1938 rules, the United States
Supreme Court has held that courts cannot dismiss
actions for failure to state a claim (Fed.R.Civ.P. 12(b)(6))
"unless it appears beyond doubt that the plaintiff can
prove no set of facts in support of his claim that would
entitle him torelief."(fn10) Similarly, parties are not
entitled to summary judgment unless the moving party
can show "that there is no genuine issue as to any
material fact and that the moving party isentitled to
judgment as a matter of law." Fed.R.Civ.P. 56(c). Also, a
party seeking summary judgment often will not be
permitted to file the motion until the conclusion of
discovery. Fed.R.Civ.P. 56(f).

These liberal rules combine to give viability to frivolous
lawsuits by requiring discovery and a trial before
resolution. If apotentia plaintiff and lawyer are willing
to stretch the truth, they can file a complaint with
alegations  (including allegations based  upon
"information and belief" that is, in reality, nothing more
than speculation and suspicion) sufficient to survive a
motion to dismiss and require discovery. Then, client and
counsel can combine to prepare affidavits that create the
illusion of material, disputed facts, and thereby survive a
motion for summary judgment and require atrial.



The Rhode Island federal district court faced thisissuein
Fusco v. Medeiros, a case that will be described in further
detail below.(fn1l) As the magistrate judge related in his
report and recommendation on a motion for
sanctions,(fn12) client and counsel combined to file a
verified complaint in which the plaintiff verified the truth
of several obviously fase"facts" Theplaintiff in this
case was aretail store sales clerk whose employment was
terminated after asecurity manager claimed to see her,
without authorization, sell a $79.99 Guess jeans jacket to
afriend of her brother's for 4.99.(fn13) In her verified
complaint, the plaintiff claimed that the security manager
was sexually harassing her, and that she was the victim of
anunconstitutional  falsearrest.(fn14) Also, plaintiff
verified through the complaint that she had "personal

knowledge that other women similarly situated have been
denied rights guaranteed by the United States
Constitution, Title VIl and Rhode Island Law," and that
shewas suing on behaf of aclass of atleast 200 other
women whose civil rights had been violated by the
defendants during thethree-year period leading up to
plaintiff's "fasearrest."(fn15) This type of verified
allegation could have been sufficient to guarantee the
plaintiff and her counsel wideranging discovery,
followed by afederal tria on class action allegations.

However, after conducting an evidentiary hearing, the
magistrate judge who granted a later motion for sanctions
concluded that "neither plaintiff nor her attorney knew of
any other women whose Constitutional rights had been
violated by loss prevention personnel and/or constables at
the ... store between July 1, 1988 and July 1, 1991."(fn16)
In that report and recommendation, the magistrate judge
concluded that this and other frivolous factual allegations
and legal claims had caused the defendants to incur
counsel fees and costs of $65,170.16.(fn17)

Fusco v. Medeiros provides a clear example of the harms
that can result from frivolous federa litigation. In light of
such requirements as thefiling of legal memoranda for
almost all motions,(fn18) and the prospect of trial within
one or two years, thedefense of afederal lawsuit may
require a greater expenditure of resources on a faster
schedule, regardless of the merits of the case. As aresult,
the "nuisance value" of afederal lawsuit may be higher
than that of acase brought in superior court, even if the
substance of the two cases is the same. This in turn can
create apossible incentive for an unscrupulous attorney
to steer cases into federal court in the hope of obtaining a
greater settlement  based upon this greater "nuisance
value."

The Evolution Of Rule 11 At The National Level

The United States Supreme Court's Advisory Committee
on Civil Rules addressed this issue with the 1983 revision
to Rule 11'scertification requirement. Thisamendment
sought toincrease theincentive for litigants and their
attorneys not to file frivolous lawsuits by, among other
things, tightening Rule 11's requirements in the following

ways:

1. While the previous version of Rule 11 required only
that the signer have a subjective "good faith" basis for the
claims made in apleading or filing, the 1983 version of
Rule 11 imposed an objective requirement that the legal
and factual basis of the pleading or filing be reasonable
under the circumstances;

2. While courts had discretion whether to impose
sanctions under the previous version of Rule 11, the 1983
version made sanctions mandatory; and

3. While the preferred remedy under the previous version
of Rule 11 was the striking of the frivolous pleading or
filing, the 1983 revision of Rule 11 emphasized the
remedy of ordering the violator to pay his or her
opponent the reasonable attorney's fees that were caused
by the violation (including those resulting from the
bringing of the Rule 11 motion).

The 1983 amendments to Rule 11 resulted in a
nationwide increase in sanctions litigation.(fn19) While
some of this litigation had the salutary effect of creating
precedents that would deter future frivolouslawstits,
experience in other jurisdictions led to criticism of the
1983 version of Rule 11. The Advisory Committee on
Civil Rules summarized these criticisms as follows:

(1) Rule 11, in conjunction with other rules, had tended to
impact plaintiffs more frequently and severely than
defendants; (2) it occasionally has created problems for a
party which seeks to assert novel lega contentions or
which needs discovery from other persons to determine if
the party's belief about the facts can be supported with
evidence; (3) it has too rarely been enforced through
nonmonetary sanctions, with cost-shifting having become
the normative sanction; (4) it provides little incentive,
and perhaps adisincentive, for a party to abandon
positions after determining they are no longer supportable
in fact or law; and (5) it sometimes has produced
unfortunate conflicts between attorney and client, and
exacerbated contentious behavior between counsel. In
addition, although the great mgjority of Rule 11 motions
have not been granted, the time spent by litigants and the
courts in dealing with such motions has not been
insignificant.(fn20)

Based upon these observations, the advisory committee
proposed, and the Supreme Court adopted, the 1993
amendment to Rule 11. Among other things, the 1993
amendments changed Rule 11 in the following ways:

1. Parties seeking Rule 11 sanctions must now provide
their opponents with 21 days notice, creating a "safe
harbor" during which the opponent can rectify the
challenged conduct and render moot the sanctions
motion;

2. Sanctions are no longer mandatory, butinstead are



imposed based upon the court's discretion; and

3. The sanction of awarding attorney's fees to the moving
party iscurtailed, as courts must limit the sanction to
what issufficient to deter repetition of such conduct or
comparable conduct by otherssimilarly situated. Also,
the amended rule encourages the imposition of
non-monetary sanctions, or fines paid into the court.

The 1993 amendments to Rule 11 generated further
controversy, leading the United States House of
Representatives to address the rule as part of the Attorney
Accountability Act of 1995 that it passed in that
session.(fn21) Section 4 of that legislation called for Rule
11 to be revised in ways that would substantially reinstate
the 1983 version of the rule. The act did not become law,
but the controversy surrounding Rule 11 continues to this

day.

The Experience In Rhode Island's Federal District Court
during the 1990s

Over the past seven years, Rhode Island Lawyer's
Weekly hasreported decisions in a total of 13 Rhode
Island federal court cases in which the defendant moved
for sanctions and/or an award of attorney's fees based
upon a contention that the plaintiff's action was frivolous
in whole or inpart.(fn22) Most, but not al, of these
sanctions cases were based upon Rule 11. Severa of
these reported cases included civil rights claims. In these
cases, the court considered motions under 42 U.S.C. 8§
1988, under which prevailing defendants can recover
attorney's fees from the plaintiff (but not plaintiff's
counsel) for actions judged to be frivolous under a
standard similar to Rule 11.23

Of the 13 case decisions, motions for sanctions and/or
reverse attorney's fees were granted on five occasions
(fn24) and denied ineight.(fn25) Of the five cases in
which the court imposed sanctions, three resulted in
awards of $50,000 or more, while the sanctions imposed
in the other two cases were in less severe amounts.(fn26)

Given that more than 4,000 civil cases were filed during
these seven years, it is clear that Rule 11 litigation has not
created asignificant burden upon the court. Also, a
review of these case decisions reveals that Rhode Island's
federal district court has not experienced the other
problems with sanctions litigation that have been
encountered in other jurisdictions.(fn27)

The three cases in which substantial sanctions were
imposed aresignificant in that they involved rare and
extreme conduct. The cases are as follows:

In Pontarelli v. Stone, 781 F.Supp. 114 (D.R.l.), app.
dismissed, 978 F.2d 773 (1st Cir. 1992), the district court
considered reverse attorney's fees petitions brought under
42 U.S.C. §1988 (but not Rule 11) following the trial of
amassive action involving allegations of discrimination
in the operation of the Rhode Island State Police Training

Academy.

The original complaint, brought on behaf of six
plaintiffs, contained eight counts and named five
defendants.(fn28) Before trial, one plaintiff dismissed her
claimswith prejudice, and judgment on the pleadings was
entered in favor of one defendant (the Attorney
General).(fn29) The court held atrial of the claims of one
plaintiff (Mary Nunes), who prevailed against three of the
remaining four defendants. The remaining plaintiffs
settled their claims with the remaining defendants,
agreeing to dismiss their claims with prejudice,
preserving only their claims as a "prevailing party" under
42 U.SC. §1988.(fn30) After the appea of Plaintiff
Nunes was dismissed on technica grounds and the
defendants appeals were denied,(fn31) the plaintiffs and
the two prevailing defendants filed cross- motions for
attorney's feesunder 42 U.S.C. §1988. Inaddition to
denying the plaintiffs' fee petition in full due to certain
discrepancies and denying the petition for reverse
attorney's fees by the defendant who prevailed at trial, the
court granted the motion for reverse attorney's fees
brought by defendant Attorney General, awarding the
entire $54,168.50 requested.(fn32)

In reaching this holding, the district court first ruled that
the claims against the Attorney General were "frivolous,"
asthey consisted of sexual harassment claims based upon
the premise that the Attorney Genera was the plaintiffs'
"employer,” while the facts were that the Attorney
General "plays no role in the hiring or firing of state
troopers."(fn33) The court also found that the claims
against the Attorney General were made with an
improper purpose, aspart of "an effort to accomplish a
goa completely unrelated to the stated purpose of
litigation by making unsupportable claims against third
persons [that] constitutes the kind of bad faith that
warrants an award of attorneys fees."(fn34)

Although the court's findings could arguably have
supported afinding of Rule 11 violations against either
the plaintiffs or their attorney, the court did not have a
Rule 11 motion before it, thus the attorney's fee award
was made against the clients and not their counsel.(fn35)
However, after the district court's decision was
announced, the Attorney Genera and the plaintiffs
reached a settlement. The Attorney General dismissed its
claim (now ajudgment) for reverse attorney's fees against
the plaintiffs in exchange for an assignment to the
Attorney General of the plaintiffs malpractice claim
against their attorney, based upon (among other things)
the attorney's failure to obtain a court-awarded attorney's
fee for the prevailing plaintiffs, due to the
above-mentioned discrepancies.(fn36) This settlement
mooted the controversy, causing thedismissal of the
former counsel's attempted appeal on behalf of her former
clients.(fn37) The Attorney Genera's claim against
plaintiffs’ counsel for malpractice (which the plaintiffs
assigned to the Attorney General in return for settlement)



is still pending.(fn38)

Pontarelli v. Stone was aninstructive case in severa
ways. First, the district court documented severa
different types of sanctionable behavior, finding not only
that the action against the Attorney General was
frivolous, but aso that it wasbrought for animproper
purpose. Also, the district court found that plaintiffs fee
petition was brought in bad faith, and warranted referral
to the Supreme Court Disciplinary Counsel.(fn39)

Second, Pontarelli illustrates the fallacy of the position of
some that an effective Rule 11 would have a"chilling
effect" upon the bringing of civil rights actions. As
Pontarelli's outcome makes clear, defendants who have
been subject to frivolous civil rightslawsuits aways
retain aremedy against the plaintiff through 42 U.S.C. §
1988, which remedy can be converted, through settlement
negotiations, into a malpractice clam against the
plaintiffs attorney.

Finaly, although it is true that the reverse attorney's fees
imposed in Pontarelli required a large expenditure of
resources on behalf of both the parties and the court, it is
also true that numerous other portions of thelitigation
(most notably plaintiffs attorney's fee petition) consumed
even larger amounts of time. Thus, there is no reason to
believe that theimposition of reverse attorney's fees
created a significant additional burden for the court
system.

The next significant sanctions case in the Rhode Island
federal district court was Silva v. Witschen,(fn40) an
action brought on behalf of several East Providence
policemen who claimed that the city government and
individua officials had improperly favored the successful
candidate in a recent examination for police chief,
thereby violating the plaintiffs constitutional right to due
process. Specifically, the plaintiffs alleged that
government officials had assisted the newly named chief
inlocating atest preparation course which he attended,
giving him (in the plaintiffs view) anunfair advantage
going into the examination. The district court granted the
defendants' motion for summary judgment, finding that
the plaintiffs did not have aconstitutional property
interest in promotion to the position of police chief.

At the conclusion of its written decision on the summary
judgment motions, the court noted that the defendants
also had filed arequest for reverse attorney's fees and
costsunder 42 U.S.C. §1988.(fn41) The court declined
torule onthat request as the prevailing defendants had
not submitted contemporaneous time records. Also,
noting the First Circuit's recent decision in Lancellotti v.
Fay,(fn42) the court suggested that "defendants should be
given an opportunity to amend their motions in order to
make a claim for attorneys fees against plaintiffs counsel
under Rule 11.(fn43)

The experience that followed was a lesson in some of the

complexities of Rule 11 motions.(fn44) The plaintiffs and
their former attorney retained separate counsel in defense
of thesanctions motions, while most of the individual

prevailing defendants continued to berepresented by
separate counsel, each making their own argument for
sanctions.(fn45) The court conducted a bench trial on the
issue of liability under Rule 11 (for counsel and/or the
clients) and/or 42 U.S.C. § 1988 (for theclients only)
which required 13 days of hearings in aproceeding that
had "taken on alife of its own."(fn46) The court held that
counsel was liable for having filed a frivolous complaint,
but that his clients were not.(fn47) On this basis, the Silva
court concluded that plaintiff's counsel was liable for al
reasonable attorney's fees that resulted from the
lawsuit.(fn48) The Silva court then considered argument
on the proper amount of the sanction, which required an
additional hearing.(fn49) At that hearing, counsdl for the
victorious defendants submitted  billing records
documenting more than $250,000 in attorney's fees for
nearly 2,000 hours of work.(fn50) Collectively, counsel

spent atotal of less than 500 hours litigating the merits of
the action (which was dismissed with prejudice) and then,
following that dismissal, more than 1,500 hours litigating
theissue of sanctions.(fn51) Put another way, the Silva
defense attorneys collectively spent three hours on
sanctionslitigation for every hour spent litigating the
action's merits.

The Silva court's resulting decision on the sanctions
motions was Solomonic. With regard to the merits phase,
the court granted the bulk of the feesrequested, only
denying fees for: (1) aminor amount of work that was
not properly documented or justified, and (2) a request by
outside counsel for compensation at an hourly rate that
exceeded the terms contained in their contract of
representation.(fn52) Thus, the Court awarded atotal of
$53,528.81 for attorney's fees and costsrelated to the
litigation of the action on the merits. However, the court
disallowed in full the petitions by counsel for the
individual defendants for fees incurred litigating the issue
of sanctions. And, the court reduced by 50% the petition
of the city'scounsel for feesincurred in the sanctions
phase toreflect the fact that approximately half of the
sanctions litigation effort was directed at the unsuccessful
motion for reverse attorney's fees against the clients.
Thus, from one point of view, the court's $75,349.96
sanction was the largest one of its kind imposed in this
district to date; but from another point of view, the court
set adifferent record by denying more than $175,000 in
sanctions requested as part of the hearing.

In reaching thisresult, Silva took animportant stand
against the type of "satellite litigation" that, when
encountered in other districts, led to the Rule 11
amendments. Through a series of rulings made on
individual requests for attorney's fees incurred during the
sanctions phase, Silva effectively limited the amount of
"reasonable” sanctions litigation costs to an amount that
was onethird of the total, aproportion that iscommon
elsewherein litigation. If this standard is preserved (as it



was in Fusco v. Medeiros, described in further detail
below), then counsel will have a strong incentive to limit
the sanctions phase of litigation to an effort that is
proportionate to the extent of the sanction at issue.(fn53)

Counsel for the plaintiffs appealed the ruling to the First
Circuit Court of Appeals.(fn54) In upholding the decision
of the district court, the First Circuit expressed a genera
deference to the district court's discretion to fashion
appropriate procedures and relief with regard to
sanctions.(fn55) Also, the First Circuit rejected the
argument by plaintiffs' counsel that the sanctions had to
berecalculated in light of the fact that amendments to
Rule 11 came into effect on December 1, 1993, while the
case was pending on appeal.(fn56) In reaching this
conclusion, the First Circuit relied both on both legal
considerations (that the sanctioned conduct occurred prior
to the amendment) and on practical ones (that it would
cause "inordinate delay and expense to innocent parties’
if the case were remanded for further proceedings).(fn57)

The third case in thistrio, Fusco v. Medeiros,(fn58) arose
from the termination of the plaintiff, astore clerk, by a
security manager who claimed that the plaintiff had,
without authorization, sold a $79.99 Guess jeans jacket to
afriend of her brother's for $4.99.(fn59) The plaintiff and
her counsel filed a seven-count, class action, federal court
complaint that counsel signed and the plaintiff
verified.(fn60) Among other things, the complaint alleged
clams: (1) against the store detective for sexually
harassing the clerk; (2) against the Warwick Police
Department because the store detective had arrest
powers; (3) on behalf of all women who had shopped in
the store (or in any other store inthe city of Warwick)
during the past several years, who had been the victim of
false arrest and/or sexua harassment and (4) on behalf of
the terminated clerk against her supervisors, on the theory
that they had conspired to violate her civil rights by
failing to take appropriate action against the store
detective.(fn61) Over the course of the following two
years, the court dismissed the action against the store and
its employees in stages, first denying class certification,
then dismissing five of the nine counts due to legal
deficiencies, and finally dismissing the remaining counts
due to discovery violations.(fn62) At this point, plaintiff's
counsel withdrew, and successor counsdl stipulated to the
dismissal of the remaining counts against the remaining
defendants.(fn63)

The store defendants moved for sanctions and/or
attorney's fees under three provisions, 42 U.S.C. §1988
(against the plaintiff), Rule 11 (against the plaintiff and
her former counsel) and 28 U.S.C. § 1927 (against former
counsel only). 28U.S.C. 81927, whichdates back to
1948 but which is not as well-known as Rule 11, provides
asfollows:

Any attorney . . . who so multiplies the proceedings in
any case unreasonably and vexatiously may be required
by the court to satisfy personaly the excess costs,

expenses, and attorneys fees reasonably incurred because
of such conduct.

The court assigned the matter to the United States
Magistrate Judge, who sought to streamline the
procedures, thereby minimizing the extent of "satellite
litigation." (fn64) Through his control over the discovery
and hearing process, the magistrate judge limited
sanctions phase discovery to the exchange of documents,
and the sanctions hearing to asingle day in which three
witnesses testified.(fn65)

These efforts at economy proved to be successful.
Despite such tactics aslast-minute requests that the
magistrate judge recuse himself (atactic that the court
later characterized as an example of the attorney's
"arrogant behavior, which has persisted through even the
sanctions phase of this matter"),(fn66) the attorney's fees
reguested for the sanctions phase of the case were limited
t0 $30,664.70 (or one less than one third of the total
recovery), in contrast to the more than $150,000
requested in Silvav. Witschen.(fn67)

In hisreport and recommendation, the magistrate judge
recommended that aRule 11 sanction of $95,834.86 be
imposed against the attorney, representing nearly the total
cost of thelitigation plus the complete cost of bringing
themotion for sanctions.(fn68) However, similar to the
Court'sfinding in Silva v. Witschen, the magistrate judge
recommended that no reverse § 1988 attorney's fees be
imposed against the plaintiff based upon his finding that
shereasonably relied upon her attorney's advice.(fn69)
The magistrate judge also recommended that the sanction
against the attorney be based upon the alternate ground of
28 U.S.C. §1927.(fn70) Thedistrict court adopted the
report and recommendation in full, and the sanctioned
attorney did not appeal what is now a find
judgment.(fn71)

Lessons From Rhode |sland's Experience

Through the trio of major sanctions cases decided in the
Rhode Island federa district court, the court has taken a
firm stand against the filing of frivolous lawsuits.
Unfortunately, the body of law that the court has
developed is now inquestion, as aresult of the 1993
amendmentsto Rule 11. Those amendments, as described
above, steer a court toward non-monetary sanctions or
payments into the court, rather than the award of
attorney's fees to the party harmed by the sanctionable
conduct in an amount commensurate to the harm caused.
This change increases the cost and reduces the possible
benefit to parties considering whether to bring amotion
for sanctions. It istherefore nosurprise that Rule 11
motions have decreased nationwide since the institution
of the amendments.(fn72)

It is too soon to tell how the amendments to Rule 11 will
affect practice in the district of Rhode Island, but
personal experience supports the conclusion that the Rule



11 amendments will dilute the enforcement of Rule 11.
This writer represented  the successful defendants in
Fusco v. Medeiros, and before bringing the motion on
their behalf, advised them as to the likely outcome of
what promised (and proved) to be contentious sanctions
litigation. If those defendants had been advised that any
sanction imposed by the court likely would not have
resulted in any recovery to them (other than the
reasonable costs of bringing the motion), it would have
been much more difficult, if notimpossible to justify
bringing the motion.(fn73) More generaly, the amended
Rule 11's pendty provisions (which stressdeterrence
over compensation) will likely provide abasis for future
"first offenders" to argue that a non-monetary sanction, or
afine payable to the court in an amount much less than
attorney's fees will serve to deter similar conduct inthe
future. However, in the long run, amended Rule 11's
standard of limiting sanctions to the minimum amount
sufficient to deter future misconduct may weaken the
deterrent effect of Rule 11 upon other attorneys, to whom
thesanction will no longer seem as prohibitive in the
unlikely event that a violator becomes subject to a
sanctions motion. Thus, sanctions may become morerare,
less onerous and consequently less of a deterrent.

Post-Amendment Options

While the change in Rule 11 potentially weakens the
court's primary tool to deter frivolous litigation, litigants
and the court retain other options to control the filing of
frivolous lawsuits, two of which appeared in the trio of
significant sanctions cases described above.

a
Reverse Attorney's Fees Under 42 U.S.C. § 1988

The first tool, for civil rights cases, is the award of
reverse attorney's fees against the party under 42 U.S.C. §
1988. Because al three of the major sanctions cases
decided in thedistrict to date have had a civil rights
component, one can expect that there will be future Rule
11 cases in which defense motions for attorney's fees
under 42 U.S.C. §1988 will beavailable. In thethree
major sanctions cases described inthe district of Rhode
Island, the court considered 42 U.S.C. § 1988 each time,
imposing reverse fees in Pontarelli v. Stone, (see suprap.
9) while rejecting it in Silva v. Witschen, (see supra p.
32) and Fusco v. Medeiros, (see supra p. 7). Inthe two
cases inwhich the court rejected theoption of reverse
fees against the represented party, the court reasoned that
the client had the right to rely upon the attorney's advice
about whether to bring a lawsuit, and that only the
attorney should be responsible for the consequences of
that advice.(fn74)

While the Silva and Fusco decisions express a reasonable
allocation of responsibility between attorney and client,
there are alternatives that, while equally far to
represented parties, would probably better accomplish the

goa of deterrence under Rule 11. 42 U.S.C. § 1988 does
not, by its language, provide an "advice of counsel"
defense to arepresented party bringing a frivolous
lawsuit. Also, when a represented party is ordered to pay
reverse attorney's fees under 42 U.S.C. § 1988, that party
may acquire amalpractice claim against its attorney. In
this second action, the party may obtain full
compensation, not only for the sanction, but also
probably for some or al ofthe fees paid to counsel
through the course of representation. And, this cause of
action against the attorney can prove to be the basis for a
settlement between the sanctioned party and the party
prevailing on the reverse attorney's fees motion. This is
exactly what occurred in Pontarelli v. Stone.(fn75) From
this writer's standpoint, these additional avenues of relief
properly address any concerns that a court may have
about imposing reverse attorney's fees upon a represented
client.(fn76)

B.28 U.S.C. §1927

A second enforcement tool that courtsretain after the
amendment to Rule 11 is the sanction power under 28
U.S.C. 8§1927. Asis true for Rule 11, sanctions under §
1927 arebased upon an objective standard of conduct;
therefore, the defense of a "good heart, but an empty
head" is not applicable.(fn77) As aresult, courts in the
past have viewed 28 U.S.C. § 1927 to apply quite
similarly,if not identically to Rule 11.(fn78) To date, this
section has proven less popular than Rule 11. However,
that may change with theprocedura and substantive
amendmentsto Rule 11 that do not apply to 28 U.S.C. §
1927.

C.
Alternative Remedies Under Rule 11

Thelast aternative is for the court to change its current
practice of deferring Rule 11 issues with frivolous
lawsuits to the disposition of the action on other grounds.
While there may be good reasons for this practice (which
follows from the above-described policy underlying
Rules 12 and 56 to encourage the resolution of disputes
on their merits), the result is to encourage the less
scrupulous to file frivolous lawsuits on the hope or prayer
that either (i) the opponent will agree to settle the case
early, given the prohibitive cost of federal litigation, (ii)
discovery will generate someinformation, unrelated to
the claims stated in the complaint, that will give the case
anew basis for going forward and/or for settling on terms
favorable to the plaintiff or (iii) even if the case
ultimately results in ajudgment for the defense, that the
defendant will not seek sanctions because of the expense
and burden involved. Also, Rule 11's deterrence may not
work for certain parties and/or their attorneys, who
believe themselves to be judgment-proof in the event that
sanctions are eventually imposed.(fn79)

For this type of case, the court's current reluctance to act



until final judgment prevents the possibility of effective
relief. Instead, the court should consider whether the
lawsuit is frivolous before the damage is inflicted. Under
this proposal, the court would use its broad discretion to
fashion appropriate Rule 11 remedies earlier in the
litigation. This proposal has the potential to accomplish
the goal of protecting parties and the court from frivolous
lawsuits more effectively and at lessexpense than the
current tool of post-judgment sanctions hearings.

There are three precedents for this proposal. The first is
in the area of prisoners lawsuits. Prisoners also are
practically immune from the conventional sanctions
available under Rule 11, and will not be deterred from
filing frivolous lawsuits by the risk of monetary sanctions
that they cannot afford to pay. As aresult, the Eighth
Circuit has developed adoctrine of considering, through
a Rule 11 motion, whether a prisoner's lawsuit is
frivolous, and dismissing it with prejudice if the prisoner
isunable todemonstrate areasonable basis for going
forward.(fn80) This doctrine isanalogous to rulings by
the Rhode Island federal district court dismissing with
prejudice actions brought by a pro se litigant based upon
hisfailure to pay court-imposed sanctions from earlier,
frivolous litigation.(fn81)

A second precedent is 28 U.S.C. § 1915, under which
courts make apreliminary assessment of whether an
action is frivolous beforegranting aplaintiff leave to
proceed in forma pauperis.(fn82) (Congress recently has
tightened these requirements in the Prison Litigation
Reform Act of 1995, which was signed by the President
on April 26, 1996.)(fn83) Thus, for plaintiffs who seek
the court's assistance in paying filing fees and costs, their
right to proceed isconditioned upon their ability to
demonstrate, from the outset, that their action is not
frivolous.

The third precedent is a practice that this court has
developed with regard to lawsuits brought under RICO,
18 U.S.C. §1961 et seq. RICO has proven in the past to
be an area ripe for frivolous lawsuits. As the First Circuit
stated, the mere assertion of aRICO claim consequently
has an amost inevitable stigmatizing effect as those
named asdefendants. In fairness to innocent parties,
courts should strive to flush out frivolous RICO
allegations at an early stage of the litigation.(fn84)

The Rhode Island federal district court, along with other
districts in the First Circuit,(fn85) hasrequired parties
filing civil RICO actions to submit a RICO case
statement, under which plaintiffs must describe in some
detail the factual basis upon which they base the
lawsuit.(fn86) In the case with which this writer is
familiar, the court that ordered the plaintiffs to submit a
RICO case statement stated in its order that "[f]ailure to
comply subjects the case to dismissal."(fn87) The First
Circuit has upheld aRule 11 sanction that alower court
imposed for filing afrivolous RICO case statement.(fn88)
Following the argument just developed, the remedy of

dismissal (with or without prejudice) should be available
aswell.

While such arequirement appears to conflict with the
policy of Rules8(a)(2) and 9(b) to eliminate intricate
pleading requirements except when a plaintiff alleges
fraud or mistake,(fn89) the RICO case statement
requirement will help to deter the filing of frivolous
lawsuits in an area of the law inwhich such suits are
particularly harmful. However, it is not clear whether
current law would permit acourt to extend this sort of
filing requirement to other lawsuits, especially in the civil
rights area where frivolous lawsuits have previously been
aproblem.(fn90)

These three precedents present circumstances under
which federal courts have considered the factual merits of
alawsuit at its inception. In each instance, courts are not
asked to decide summarily a close case that deserves
discovery and a tria. Instead, the court has made the
more limited inquiry as to whether acase is so frivolous
that a party should not be permitted to go forward. In
light of weaknesses in amended Rule 11, such aremedy
should be considered and used when appropriate. In those
cases inwhich adefendant can, in good faith, question
whether an action is frivolous at its outset, the court could
consider whether the plaintiff has a non-frivolous factual
basis for thelawsuit. If the court can determine in an
early stage that the suit was frivolous, then it can fashion
a remedy of a much smaler sanction, as well as
dismissal. In the right circumstances, the court even could
provide that the dismissal was without prejudice, thereby
alowing the plaintiff the opportunity torefile at alater
date if further inquiry provides anadequate basis for
going forward at that time. Alternatively, the court could
follow themodel of Rule 62 as it applies to appellants
seeking a stay of execution, and permit a party with a
case apparently lacking a sufficient factual basis to
proceed forward on the condition of posting a
supersedeas bond sufficient to pay for any possible
subsequent sanctions. In this way, the court would be
able to prevent the harms of frivolous litigation without
the costs involved with post-judgment sanctions motions.

One can anticipate certain objections to this type of
remedy. Plaintiffs might complain that it would be too
burdensome to assemble this type of information at the
outset of alawsuit. This complaint is not well-founded,
however, as a plaintiff has a duty under Rule 11 to make
exactly this sort of assessment prior to bringing suit.
Also, plaintiffs in most federal jurisdictions other than
Rhode Island (such as Massachusetts) are required, under
the 1993 Amendments to Fed.R.Civ.P. 26, to disclose
basic factual information known to them soon after
initiating an action.

One can asocriticize thisproposal on the ground that
defendants may use this "early Rule 11" option too
aggressively, burdening both courts and plaintiffs with an
additional requirement. There are good reasons to believe



that such a criticism is not appropriate in this district. As
noted before, this district has differed from the rest of the
country in its relative absence of Rule 11 motions, as well
as inits relative lack of the discovery problems that led
the United States Supreme Court to promulgate amended
Rule 26, and led other districts to adopt it. Further, Rule
11 itself provides a remedy for frivolous Rule 11
motions. For these reasons, there seems to be much more
to gain than there is tolose by allowing courts, inrare
cases, to consider Rule 11 issues before adefendant is
required to suffer the full damage resulting from a
frivolous complaint.

Conclusion

Rhode Idand's federal district court did not have the
serious problems with Rule 11 motions experienced
elsawhere that led to the rule'samendment in 1993.
Unfortunately, Rhode Island was not given the
opportunity to "opt out" of theamendment in the same
way as it chose to "opt out" of the discovery rules
amendments that solved problems encountered
elsewhere, but not in Rhode Island. Itis too early totell
whether the amended Rule 11 will lead to an increase in
frivolous suits in the district. One can hope, however, that
the court will make use of the deterrence tools that it
retains to keep control over its docket.
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